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INTRODUCTION
Nearly a century and a half after the birth of the West's prior appropriation doctrine, its fundamental tenet, first in time first in right,
has spawned a large body of legislation and case law addressing withdrawal and use of the West's limited water supply. Since the prior appropriation doctrine recognizes a usufructuary right in certain quantities of water applied to approved uses, the concepts of diversion and
beneficial use have become cornerstones of most western water rights.
The prior appropriation doctrine provided a viable and accepted
system for water allocation during early western settlement, where irrigation and mining uses predominated. With the growth in urban
populations, the demand for municipal water has increased dramatically, resulting in reallocation of older irrigation rights as well as development of newer year-round rights. The ever-increasing diversion
of water to serve western water needs has resulted in actual harm to
river and riparian ecosystems that rely on certain levels of stream flow,
and has affected the fishing industry, recreational activities and river
navigation as well.
Recognition of this threat to the stream environment, coupled with
the control being exerted under such federal legislation as the Clean
Water Act' and the Endangered Species Act2 has prompted most western states to devise methods for protecting water flows within streams
and rivers, and for maintaining lake levels. However, this has been
more difficult than it might alipear, for several reasons.
First, a typical appropriative water right requires a diversion of water away from the source, while an instream flow right is an in situ
right. By its very nature, an instream flow is not diverted from the
stream. Since the appropriation doctrines of most states historically
required that an appropriation be initiated by the diversion of water
from a stream system, the appropriation of instream flows was initially
considered impossible. A mechanism for appropriation without diversion was therefore needed. In some states, this required changes in
legislation; in other states, courts held that the purposes for which water could be appropriated encompassed instream uses and therefore
no diversion was necessary.
1. 33 U.S.C. § 1251 (1994 & Supp. 11995).
2. 16 U.S.C. § 1531 (1994 & Supp. 11995).
3.

Seediscussion infra pp. 180-91.
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The second issue that needed to be addressed was the concept of
beneficial use. In addition to diversion, a typical appropriative right
required that the water diverted be applied to a beneficial use. Because beneficial use historically included municipal, domestic, irrigation, commercial and industrial uses, the concept had to be expanded
to include environmental and recreational uses.
Third, the identification of proper purposes for instream flows and
their quantification is a complex process, requiring considerable study
and negotiation among competing interests. There has been considerable debate about methods of quantification, even after acceptable
instream uses are agreed upon.
However, establishing an instream flow program is only a state's
first step. The effective integration of instream water rights with the
traditional appropriation system has also been a challenge. For example, administration of instream flow rights is difficult because traditional administrative procedures involve quantifying diversions from
the stream rather than those amounts remaining in the stream. The
cost of installing the necessary gauging, reading the gauges, and then
actually assuring that instream flows are met is often prohibitive.4
Among the western states, Alaska, California, Colorado, Wyoming,
Montana, Idaho, Oregon, Washington, Kansas, Nebraska and Utah
have statutory schemes permitting appropriation of instream flows.
Arizona and Nevada allow such appropriations as part of their administrative appropriation procedures. New Mexico's Attorney General
has recently opined that the state's existing statutes and case law permit instream flow applications.
This paper provides a brief survey of western state instream flow
programs and discusses some of the unique issues associated with instream water rights. It also looks at ways in which the states protect instream flows outside their statutory instream flow programs. Additionally, brief mention is made of the impact federal legislation has had on
state instream flow programs.'

4. For instance, in sparsely-populated Alaska, which has liberal instream flow legislation, over ninety-nine percent of the rivers and streams are ungauged. See Mary Lu
Harle & Christopher C. Estes, An Assessment of Instream Flow Protection in Alaska, in
INSTREAM FLOW PROTECTION IN THE WEST 9-15 (Lawrence J. MacDonnell & Teresa A.
Rice eds., 1993).
5. For a more comprehensive analysis of policy issues surrounding instream flow
programs, the reader is directed to DAVID M. GILLILAN & THOMAS C. BROWN, INSTREAM
FLOW PROTECTION: SEEKING A BALANCE IN WESTERN WATER USE (1997).
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The Northwestern States: Idaho, Oregon, Washington
The northwestern states have had a particularly long history of instream flow protection. The first legislative steps toward enunciating
state instream flow preservation policies began over forty years ago in
Idaho, Oregon, and Washington.
Idaho
In Idaho, the first minimum stream flows and lake levels were appropriated by legislative enactment as early as 1925.6 Pursuant to
Idaho's first State Water Plan, minimum flows were established at
three points on the Snake River
By 1978, a statutory instream flow
program was established.8 Under the current statutory scheme, it is
the exclusive responsibility of the Idaho Water Resources Board to file
applications for minimum flows, although other interested parties may
petition the Board to do so as well.9 Flows may be appropriated "for
the protection of fish and wildlife habitat, aquatic life, recreation, aesthetic beauty, transportation and navigation values and water quality."'"
If an application is approved by the Department of Water Resources,
the permit is sent to the legislature for approval." Those appropriations that are granted are limited to the minimum flow required to
sustain the resource for which the flow is requested. 2
Oregon
Dating back to 1955, Oregon's instream flow legislation is also one
of the older state statutory schemes. 3 Oregon's current statute reaffirms its early policy, stating that "l[t] he maintenance of minimum perennial stream flows sufficient to support aquatic life, to minimize pollution and to maintain recreational values shall be fostered and
encouraed if existing rights and priorities under existing laws will
permit." Under the 1955 law, these minimum perennial stream flows

6. Legislative appropriation of lake levels for scenic beauty, health and recreation
were accomplished in 1925 (Act of February 25 1925, ch. 83, 1925 Idaho Sess. Laws
117-18) and in 1927 (Act ofJanuary 24, 1927, ch. 2, 1927 Idaho Sess. Laws 6-7).
7. Josephine P. Beeman, Instream flows in Idaho, in INSTREAM FLOW PROTECTION IN
THE WEST, supra note 4, at 9-15.
8. IDAHO CODE § 42-1501 (1997).
9. Id. § 42-1504.
10. Id. § 42-1501.
11. Id. § 42-1503.
12. Id.
13. Act of May 26, 1955, ch. 707, 1955 Or. Laws 924-55.
14. OR. REv. STAT. § 536.310(7) (1996).
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were established administratively 5 based on applications by the Department of Environmental Quality and the Department of Fish and
Wildlife. 6 A minimum perennial stream flow became effective upon
adoption by the Water Resources Commission. The Water Resources
Commission had the authority to establish or modify minimum perennial stream flows."
Additional protection of instream flow values in Oregon is now
provided by the In-Stream Water Rights statute enacted in 1987.9 An
instream flow in Oregon is the minimum quantity of water necessary to
support the requested use. Instream flow rights may be requested by
the Department of Fish and Wildlife for "the conservation, maintenance and enhancement of aquatic and fish life, wildlife and fish and
wildlife habitat, '2' by the Department of Environmental Quality to protect and maintain water quality standards,2 and by the Parks and Recreation Department for recreation and scenic attraction uses. 2' The
instream flow rights, when approved, are held by the Water Resources
Department as trustee,24 and have the same status as other water
rights. 25 Instream flows may also be created by changing another existing water right.26 Finally, the 1987 instream flow legislation required
conversion of the minimum perennial stream flows to instream flow
rights2 7 with the priority date of the original minimum perennial stream
flow.

Like the instream flow rights in many other states, Oregon's originally appropriated instream flow rights can be subordinated. The
right to use water for multipurpose storage projects, municipal uses by
municipal applicants, or hydroelectric projects can take precedence
over instream rights.28 This subordination does not apply to instream
rights obtained by conversion of minimum perennial stream
flows or
29
to instream rights obtained by conversion of other rights.

15. Michael J. Mattick, Instream Flow Protection in Oregon, in INSTREAM FLOW
PROTECTION IN THE WEST, supra note 4, at 13-3.
16. OR. REV. STAT. § 536.325(1) (1996).
17.
18.
19.
20.
21.
22.
23.
24.
25.
26.
27.
28.
29.

Id. § 536.325(3).
Id. § 536.325(2).
Id. §§ 537.332-537.360.
Id. § 537.332(2).
Id. § 537.336(1).
Id. § 537.336(2).
Id. § 537.336(3).
Id. § 537.341.
Id. § 537.350(1).
Id. § 537.348.
Id. § 537.346(1).
Id. §§ 537.352, 537.360.
Id. § 537.352.
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Washington
Long concerned with the adverse impact of reduced stream flows
on its anadromous fish population,3 0 Washington began enacting instream flow legislation in 1949. Over time, through a series of legislative acts, instream flow protection broadened in scope. Today, Washington's Department of Ecology may set minimum stream flow levels
for the purposes of protecting fish, game, birds, or other wildlife resources, or recreational or aesthetic values of ublic waters whenever it
appears to be in the public interest to do so. Water quality may also
be protected.33 Under the current legislative scheme, the DeVartment
of Ecology establishes instream flows by a rulemaking process.
Newer State Instream Flow Legislation:Montana, Alaska, California,
Colorado, Wyoming, Kansas, Nebraska, and Utah
Montana
Montana first initiated efforts to protect instream flows in 1969
with legislation allowing the Fish and Game Commission to appropriate instream flows to preserve fish and wildlife habitat on a number of
the state's blue ribbon trout streams.3 ' This legislation was replaced by
Montana's present statutory system allowing reservation of instream
flows. 3 Now both federal and state agencies may request a reservation
on any stream for consumptive uses (which may include future
irriga37
tion, storage and municipal needs) as well as instream flows.
Instream flow reservations by the state are limited to fifty percent
of the average annual flow of the stream for which the application is
submitted, as shown by stream gauge records. Procedurally, applications for instream flows are processed in the same manner as applications for water permits for consumptive uses:33 the applicant must establish the purpose of the reservation, the need for the reservation, the
amount of water necessary for the purpose of the reservation, and that
30. Kenneth 0. Slattery & Robert F. Barwin, ProtectingInstreamResources in Washington State, in INSTREAM FLOW PROTECTION IN THE WEST, supra note 4, at 20-3.
31. Act of March 16, 1949, ch. 112 1949 Wash. Laws 272 (current version at WASH.
REV. CODE § 75.20.050 (1994)) (declaring that a permit to divert or store water could
be denied if issuance might result in lowering the flow of water in a stream below the
flow necessary to adequately support food fish and game fish populations in the
stream).
32. WASH. REV. CODE § 90.22.010 (Supp. 1998).
33. Id.
34. Kenneth 0. Slattery & Robert F. Barwin, ProtectingInstream Resources in Washington State, in INSTREAM FLOW PROTECTION IN THE WEST, Supra note 4, at 20-5 to 20-6.
35. Act of March 13, 1969, ch. 345, 1969 Mont. Laws 879-81; see MatthewJ. McKinney, Instream Flow Policy in Montana: A History and Blueprint for the Future, in INSTREAM
FLOW PROTECTION IN THE WEST, supra note 4, at 15-4.

36.

MONT. CODE ANN. § 85-2-316 (1997).

37.

Id.

38.

MONT. CODE ANN. § 85-2-316(6) (1997).

39.

Id. § 85-2-316(3).
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40
the reservation is in the public interest.
Under certain circumstances, the Montana Department of Natural
Resources and Conservation, the agency which issues instream flow
permits, may order that a state water reservation permit be subordi4
nated to permits or certificates for groundwater development. 1
Moreover, instream flow reservations, unlike conventional appropriations, are subject
41 to mandatory review every ten years subsequent to
their issuance. Upon review, instream flow reservations may be modified or eliminated if 43the Department decides their original purpose is
no longer being met.
Additionally, if the Department finds that the original reservation
is no longer required by the original purposes, and that the need for
reallocation outweighs the need of the original reservant, an instream
flow may be modified to allocate the reservation or a portion thereof
to another qualified reservant. 44 In other words, since state reservations may be made for consumptive uses, an instream flow could theoretically be reallocated to future municipal needs. Reallocation of any
particular reservation may occur once every five years. Conversely,
because a state water reservation may be transferred from one authorized reservant to another, 46 a reservation originally made for consumptive purposes could perhaps be transferred to instream flow uses.

Alaska
Of all the western states, Alaska's statutory instream flow program
may be the most comprehensive. It also may be the least utilized. In
1980, instream flow reservations were authorized in Alaska by statute.4
This broad statute allows "[t] he state, an agency or political subdivision
of the state, an agency of the United States or a person" to apply for
the right "to reserve sufficient water to maintain a specified instream
flow or level of water at a specified point on a stream or body of water,
or in a specified part of a stream, throughout the year or for specified
times" for a variety of instream flow uses:48 the protection of fish and
wildlife habitat, migration purposes, propagation purposes, recreational and park purposes, navigation41and transportation ipurposes, and
sanitary and water quality purposes. In order to obtain a permit reserving an instream flow, there must be unappropriated water sufficient for the reservation, the rights of prior appropriators may not be

§ 85-2-316(4) (a) (1997).
Id. § 85-2-316(9)(d).
Id. § 85-2-316(10).
Id.
MONT.CODE ANN. § 85-2-316(11) (1997).
Id.
MONT. CODEANN. § 85-2-316(13) (1997).
47. Act ofJune 19, 1980, ch. 84, 1980 Alaska Sess. Laws 3 (codified at ALASKA STAT.
§ 46.15.145 (1997)).
48. AiAsKASTAT. § 46.15.145(a) (1997).
49. Id.
40.
41.
42.
43.
44.
45.
46.

MONT. CODEANN.
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affected by the reservation, and the applicant must demonstrate a
need for the reservation.
The instream flow reservation is a second class citizen in the water
rights community. It is subject to review every ten years to verify that
the purpose for the reservation continues to be valid, that the need for
the reservation continues to exist, that there remains unappropriated
water sufficient to fulfill the reservation, and that the rights of prior
appropriators continue to be unaffected. 5'
California
With a longer and more complex history of water law, California
initially had to overcome case law holding that appropriations could
not be made for the purpose of maintaining minimum stream flows.
However, in 1991, California enacted legislation which allowed an existing appropriator to dedicate to instream flow purposes water rights
that were previously appropriated for other uses. 3 The statute allows
"[a]ny person entitled to the use of water, whether based on an appropriative, a riparian, or other right

54

to petition for a change of the

water right "for purposes of preserving or enhancing wetlands habitat,
fish and wildlife resources, or recreation in, or on, the water."55 The
California statute requires that the proposed change meet certain requirements: it must not increase the amount of water available under
the original appro5griation, and it must "not unreasonably affect any
legal use of water."
Colorado
Colorado's instream flow program was created by statute in 197357
in response to concerns that the aquatic habitat required some legislative protection.5 s Early attempts to expand the concept of beneficial
use to allow water to remain in streams met with considerable resistance." Because of the political turmoil surrounding the idea of instream flows, the instream flow protection statute initially passed by the
Colorado Legislature was brief. It has been broadened slightly over
time, but continues to provide that instream flow rights may only be
appropriated or held by the Colorado Water Conservation Board

50. ALASKASTAT. § 46.15.145(c) (1997).
51. Id. § 46.15.145(f).
52. California Trout, Inc. v. State Water Resources Control Bd., 153 Cal. Rptr. 672
(1979); Fullerton v. State Water Resources Control Bd., 153 Cal. Rptr. 518 (1979).
53. CAL. WATER CODE § 1707 (West Supp. 1998).

54. Id. § 1707(a).
55.

Id.

56. CAL. WATER CODE. § 1707(b)(1), (2) (West Supp. 1998).
57. Act of April 23, 1973, ch. 442, 1973 Colo. Sess. Laws 97.
58. Steven J. Shupe, The Legal Evolution of Colorado's Instream Flow Program,17 COLO.
LAw. 861 (1988).

59. Id.
60. Id.
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("CWCB") .61 The CWCB may appropriate "such water of natural
streams and lakes as the board determines may be required for minimum stream flows or for natural surface water levels or volumes for
natural lakes to preserve the natural environment to a reasonable degree. ' , 62 The CWCB, in order to initiate an appropriation, must determine that the natural environment will be preserved to a reasonable
degree by the water available for the appropriation to be made; that
there is a natural environment that can be preserved to a reasonable
degree with the Board's water right, if granted; and that such environment can exist without material injury to water rights. 3
The Colorado instream flow right is something less than a full
fledged water right because, unlike other new appropriations, it is subject to both senior decreed water rights and to undecreed water uses,
exchanges or "water practices" in existence when the instream flow
appropriation is made.6
A 1986 amendment to the statute permits the CWCB to acquire
water rights for instream flow purposes by "grant, purchase, bequest,
devise, lease, exchange or contractual agreement.""'
Wyoming
Wyoming's statute allows instream flow appropriations to establish
or maintain new or existing fisheries. 6 Appropriations for such instream flow uses may be made from unappropriated waters of the state
"if such use does not impair or diminish the rights of any other appropriator in Wyoming., 67 The amount of water that can be appropriated
for fisheries is the minimum amount necessary to establish or maintain
fisheries, or, in the case of existing fisheries, the minimum amount
necessary to maintain or improve such existing fisheries."8 The statute
includes a complicated methodology for determining where and how
much water to appropriate for instream flows. 69
The state is the only entity allowed to appropriate instream flows.76
Applications are filed by the Water Development Commission in the
name of the state and are based on recommendations by the State
Game and Fish Commission.7
61.

COLO. REV. STAT. § 37-92-102 (1997).

Although water has occasionally been

decreed to others for uses that appear to be instream flows, City of Thornton v. City of
Fort Collins, 830 P.2d 915 (Colo. 1992), the Colorado Supreme Court has consistently
held that the judiciary is without authority to decree an instream flow right to any private entity. See City of Thornton v. Bijou Irrigation Co., 926 P.2d 1, 94 (Colo. 1996).
62. COLO. REv. STAT. § 37-92-102(3) (1997).

63. Id. § 37-92-102(3)(c).
64. Id. § 37-92-102(3)(b).

65. Id. § 37-92-102(3).
66. Wyo. STAT. § 41-3-1001(a) (1997).
67.

Id. § 41-3-1001(b).

68. Id. § 41-3-1001(c), (d).
69. Id. §§ 41-3-1003(b),-1004(a), -1006(b).
70. Id. § 41-3-1002(e).
71.

Id. §§ 41-3-1003(c), -1006(b).
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Kansas
Like California, Kansas had to overcome the requirement of a "diversion" in order to allow instream flow rights." However, in 1980,
Kansas enacted minimum stream flow legislation, and provided a
method for legislative reservation of instream flows.73 The statute required that the state identify "minimum desirable stream flows to preserve, maintain, or enhance base flows for in-stream water uses relative
to water quality, fish, wildlife, aquatic life, recreation, general aesthetics, and domestic uses and for the protection of existing water
rights .... ,7 The Kansas legislature was to approve a minimum desir-

able stream flow, and the state's Chief Engineer was authorized to
"withhold from appropriation that amount of water deemed necessary
to establish and maintain for the identified water course the desired
minimum stream flow." 5 The amount of water to be reserved in any
particular stream system was negotiated by key water agencies for the
State of Kansas, and was based on the needs of the stream ecosystem
and the actual availability of water." Appropriative rights applied for
after April 12, 1984, the statute's effective date, are subject to the
minimum desirable stream flow requirements,77 although a junior water right for domestic purposes can take priority over an instream flow
reservation.
Nebraska
Instream flows have had a particularly rocky history in Nebraska.
Given the importance of agriculture to Nebraska's economy, this is
perhaps not surprising. As one author has noted, "[i]nstream appropriations were only reluctantly granted entry into Nebraska water law,
as grudging response to successful environmental litigation stopping
proposed water projects."79 Nebraska's instream flow legislation was
first passed in 1984, and authorized the Nebraska Natural Resources
Commission to obtain instream appropriations." An "instream appropriation" is defined as the "undiverted application of the waters in a
natural stream within or bordering upon the state for recreation or

72. Act of March 26, 1945, ch. 390, 1945 Kan. Sess. Laws 665-71.

73. Act of April 18, 1980, ch. 332, 1980 Kan. Sess. Laws 1334-35 (current version at

KAN. STAT. ANN. § 82a-703(c) (1997)).
74. KAN. STAT. ANN. § 82a-928(i) (1997).

75. Id. § 82a-703(a).
76. Leland E. Rolfs, Minimum Desirable Stream Flow in Kansas, in INSTREAM FLOW
PROTECTION IN THE WEST, supra note 4, at 14-1.
77. KAN. STAT. ANN. § 82a-703b(a) (1997).

78. Id.
79. J. David Aiken, Nebraska Instream Appropriation Law and Administration, in
INSTREAM FLOW PROTECTION IN THE WEST, supra note

4, at 16-1.

80. Act of April 10, 1984, 1984 Neb. Laws 1341-68; NEB. REV. STAT. § 46-2, 108
(1997 & Supp.). The statute was amended in 1985 to authorize Natural Resource Districts and the Game and Parks Commission to apply for instream appropriations,
rather than the Natural Resources Commission.
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fish and wildlife purposes., 81 The amount of the instream flow may be
only that amount necessary for recreation or fish and wildlife.82
Before approving an instream appropriation, the Director of the
Division of Water Resources must find that there is unappropriated
water available for appropriation, that the requested instream appropriation is necessary to maintain the instream use or uses for which the
appropriation has been requested, that the appropriation will not interfere with any senior surface water appropriation, that the rate and
timing of the flow is the minimum necessary to maintain the instream
use for which the appropriation has been requested, and that the instream appropriation is in the public interest. In making the public
interest determination, the Director must consider the following factors:
1. The economic, social, and environmental value of the instream
use or uses, including but not limited to, recreation, fish and
wildlife, induced recharge from municipal water systems, and water quality maintenance; and
2. The economic, social, and environmental value of reasonably
foreseeable alternative out-of-stream uses of water that will be
foregone or accorded junior status if the appropriation is
granted.
Instream flows in Nebraska are identified by stream reaches and times
of the year, and are limited to the amount of water "necessary to provide adequate instream flows."85 The Director of Water Resources
must modify existing instream appropriations or pending applications
that have
to avoid interference with other water right applications
86
important.
more
be
to
legislature
the
by
deemed
been
A recent amendment to the statute, effective September 13, 1997,
requires the Director to hold a hearing every fifteen years from the87
date of granting a permit to appropriate water for instream flows.
The purpose of the hearing is to receive evidence regarding whether
the water appropriated under the permit still provides the beneficial
uses for which the permit was granted and whether the permit is still in
the public interest. The hearing is to proceed under the rebuttable
presumption that the appropriation continues to provide the beneficial uses for which the permit was granted and that the appropriation
is in the public interest. After the hearing, the Director may, by order,
88
modify or cancel, in whole or in part, the instream appropriation.
81.

NEB. REV. STAT.

§ 46-2, 108 (1997).

82. Id.
83. NEB. REv. STAT. § 46-2, 115 (1997).

84. Id. § 46-2, 116.
85.

Id. § 46-2, 110.

86. Id. § 46-2, 113.
87.
88.

Id. § 46-2, 112.
Id.
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In addition, the 1997 amendments changed the approval standards
for instream flow applications by requiring the Director of Water Resources to find, with regard to applications pending or filed after
January 1, 1997, that there is unappropriated water available to provide the approved instream flow rate at least twenty percent of the time
during the period requested."9 The Director must also find that the
appropriation is necessary to maintain the existing recreational uses or
needs of existing fish and wildlife species. 90 Finally, the statute makes
clear that the application may be granted for a rate of flow that is less
than that requested by the applicant or for a shorter period of time
than requested by the application.9'
Utah
Utah, like California, permits its Division of Wildlife Resources or
Division of Parks and Recreation to file applications for permanent or
temporary changes for the purpose of providing water for instream
flows for the propagation of fish, public recreation, or the reasonable
preservation or enhancement of the natural stream environment. 9 Instream flow rights may not be appropriated from unappropriated water. 9 The statute makes clear that an actual diversion is not required
to implement a change to an instream flow use.94
Change to an instream flow right may not allow enlargement of the
water right sought to be changed, and the change may not impair any
vested water right. ' The change application must include a legal description of the instream flow reach, appropriate studies, reports, or
other information as required by the State Engineer to demonstrate
the necessity for the instream flow in the reach, and the projected
benefits to the public that will result from the change.96
INSTREAM FLOW APPROPRIATIONS WITHOUT SPECIAL ENABLING
LEGISLATION

Arizona
Arizona allows instream flow appropriations to be made in the
same manner as other water right appropriations. The Arizona Surface Water Code states that "[a] ny person, the State of Arizona or a political subdivision thereof may appropriate unappropriated water
for.., stock watering.., recreation, wildlife, including fish ....

89.
90.

NEB. REV. STAT.

§ 46-2, 115 (1) (1997).

Id. § 46-2, 115 (2).

91. Id.
92. UTAH CODEANN. § 73-3-3(11) (a) (Supp. 1997).
93. Id. § 733-3(11)(g)(i).
94. Id. § 73-3-3(11)(c).

95. Id. § 73-3-3(11)(d).
96. Id. § 73-3-3(11) (e).
97. ARiz. REv. STAT. ANN.

§ 45-151.A (West Supp. 1997).
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Properly submitted applications must be approved unless the application for the proposed use "conflicts with vested rights, is a menace to
public safety, or is against the interest and welfare of the public. 9 8 The
statute also provides a hierarchy of uses as between two or more pending conflicting applications if the water supply is not sufficient for all
applications. In the hierarchy of values, recreation and wildlife rank
fourth out of five uses, and are preceded by domestic and municipal
uses, irrigation and stock watering uses, and power and mining uses.
The Arizona statutes neither expressly authorize nor expressly exclude instream appropriations.' 1 However, the Arizona Court of Appeals determined that "in 1941 when 'wildlife, including fish' and in
1962 when 'recreation' were added to the purposes for appropriation,
the concept of in situ appropriation of water was introduced it appearing to us that these purposes could be enjoyed without a diversion.' 0 2
Without statutory guidelines, the Arizona Department of Water Resources needed to determine how to evaluate instream flow applications."' An instream flow task force, organized in 1986, developed information that enabled the Arizona Department of Water Resources to
issue a guide to filing applications for instream flow water rights,
thereby providing useful assistance to those seeking to appropriate instream flows.'0 4
Nevada
Nevada's appropriation statute contains a general statement that
"[slubject to existing rights, and except as otherwise provided in this
section, all water may be appropriated for beneficial use as provided in
this chapter and not otherwise."' The use of water for any recreational purpose is specifically declared to be a beneficial use. 6 In 1988,
the Nevada Supreme Court recognized that the recreational use of water mandates recognition of an in situ water appropriation for recreation, and that wildlife watering is encompassed in the definition of recreation as a beneficial use of water, holding that Nevada law recognizes
the recreational value of wildlife and the need to provide wildlife with
water.'07

98.
99.
100.
101.

ARIZ. REV. STAT. ANN. § 45-153.A (West Supp. 1997).

Id. § 45-157.A.
Id. § 45-157.B.
Herb Dishlip, Instream Flow Water Rights: Arizona's Approach, in INSTREAM FLOW
PROTECTION IN THE WEST, supra note 4, at 10-1 to 10-2.
102. McClellan v.Jantzen, 547 P.2d 494, 496 (Ariz. Ct. App. 1976).
103. Herb Dishlip, Instream Flow Water Rights: Arizona's Approach, in INSTREAM FLOW
PROTECTION IN THE WEST, supra note 4, at 10-4.
104. Id. at 10-6.
105. NEV. REv. STAT. § 533.030(1) (1995).
106. Id. § 533.030(2).
107. State v. Morros, 766 P.2d 263 (Nev. 1988).
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New Mexico
Until recently, New Mexico was one of the few western states that
did not recognize instream flows as a protectable beneficial use of water. °8 Over the past twenty-five years, as instream flow protection has
found acceptance in the West, various commentators have argued that
New Mexico's statutory scheme could allow for instream flow water
rights. 0° They contended that since water rights appropriations and
changes must be consistent with "public welfare," and because the
State Engineer has broad authority in the issuance of permits for water
rights, instream flows could properly be appropriated."' Nevertheless,
for many years the State Engineer took the position that actual diversion of water was legally required in order to appropriate a water right
in New Mexico, so there could be no valid instream water rights."'
However, the current State Engineer has determined that under
appropriate circumstances, an existing water right can be changed to
instream uses if statutory criteria for a change are met."2 On March
27, 1998, New Mexico Attorney General Tom Udall issued Attorney
General Opinion No. 98-01 ("Opinion") in which he concluded that
New Mexico law "permits the State Engineer to afford legal protection
to instream flows for recreational, fish or wildlife, or ecological purposes.""..3 The Opinion is carefully reasoned, and addresses only
changes of water rights from traditional diversionary uses to instream
flows, noting that since New Mexico's surface waters are already fully
appropriated, the issue of new appropriations for instream flow uses
need not be addressed.14 The Opinion concludes that New Mexico's
Constitution and statutes do not require actual diversion or impoundment in order to validly appropriate a water right, and distinguishes several cases that had been the basis of the previous State Engineer's contrary opinion."5
Moreover, the Opinion asserts the
Attorney General's belief that a court will recognize recreational, fish6
and wildlife, and "ecological" uses as proper beneficial uses of water."
Although the New Mexico statutes governing applications for new
appropriations appear to contemplate construction of dams, ditches or
other "works," the Opinion determines that this condition would be
108. Tim DeYoung, Protecting New Mexico's Instream Flows, in INSTREAM FLOW
supra note 4, at 17-1.
109. See Consuelo Bocum, Implementing the Public Welfare Requirement inNew Mexico's
Water Code, 36 NAT. RESOURCESJ. 441 (1996); Susanne Hoffman-Dooley, Determining
What isinthe Public Welfare inWater Appropriations and Transfers: The Intel Example, 36
NAT. RESOURCESJ. 103-04 (1996);John B. Draper, Comment, Appropriation by the State of
Minimum Flows inNew Mexico Streams, 15 NAT. RESOURCESJ. 809 (1975).
110. Id.; see N.M. STAT. ANN. §§ 72-5-6,-7 (1997).
PROTECTION IN THE WEST,

111. Memorandum from the State Engineer Legal Division to Tom Turney, State
Engineer (January 8, 1998) (on file with author).
112. Id.
113. New Mexico Attorney General Opinion 98-01 at I (March 27, 1998).
114. Id.at 2.
115. Id.at 3,5,7-11.
116. Id. at 5.
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satisfied by imposition of the State Engineer's announced requirement
of "accurate and continuous gauging" of instream flows throughout
the permitted stream reach." 7 Since the State Engineer indicated that
such gauging would be a requirement of any change to instream flow
uses, the Attorney General's Opinion assumes that such measuring devices will be required. It does not address other sorts of "works" that
might also meet the statutory requirement."'
Whether the State Engineer's current approach to instream flows,
bolstered by the Attorney General's Opinion, will result in actual
changes of water rights to instream flow uses remains to be seen. The
State Engineer specifically declined to opine whether the gauging he
expected to require was in fact technologically or financially feasible." 9
Moreover, the senior water rights that would be the most effective
candidates for change to instream flow uses may simply be too costly to
devote to such uses, given the fully-appropriated status of New Mexico's rivers and streams.
UNIQUE PROBLEMS WITH INSTREAM FLOW RIGHTS
LIMITATIONS ON THE NATURE OF THE RIGHT

Some western states authorize appropriation of an instream flow
right, 20 while others reserve a minimum stream flow from the appropriation by others.'2 1 Montana blurs the distinction by defining the
term "appropriate" to include reservations of instream flows.

22

Reser-

vation of an instream flow should theoretically have the same impact as
appropriation of an instream flow; both methods should assure that a
minimum amount of water remains in a stream for the designated instream purposes.
Commentators in states where minimum stream flows are reserved
are quick to point out that an instream flow reservation is not really a
water right.12 However, both reserved and appropriated instream flow
rights are often subject to limitations not generally placed on other water rights. For example, in states where an instream flow right can be
acquired or held only by a specified state agency, transferability is obviously limited. 12 4 Some states require review of an instream flow right

117. Id. at 5-6.
118. Id.
119. Id. at 6, n.4.
120. ARIz. REV. STAT. ANN. § 45-151.A (West Supp. 1997); COLO. REv. STAT. § 37-92102(3) (1997); Wvo. STAT. § 41-3-1001(a) (1997); IDAHO CODE § 42-1501 (1997); OR.
REv. STAT. § 536.310(7) (1997); NEv. REV. STAT. § 533.030 (1995); NEB. REV. STAT. §
46-2, 107 (1997).
121. ALASKASTAT. § 46.15.145(a) (1997); KAN. STAT. ANN. § 82a-703b (1997).
122. MONT. CODEANN. § 85-2-102(1)(b) (1997).
123. Leland E. Rolfs, Minimum Desirable Stream Flow in Kansas, in INSTREAM FLOW
PROTECTION INTHE WEST, supra note 4, at 14-1 to 14-2.
124. See CoLo. REv. STAT. § 37-92-102(3) (1997); Wyo. STAT. § 41-3-1001(b) (1997);
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on a periodic basis to assure that the purpose for which the instream
flow was appropriated, as well as the quantity and reach of the inIn some states, an instream flow
stream flow, continue to be valid.
right can be subordinated to other uses.126
WHO MAY ACQUIRE OR RESERVE INSTREAM FLOWS

In most states, instream flows may be acquired only by specified
state agencies, typically those charged with the protection of wildlife,
recreation opportunities, or environmental quality. 27 This limitation
reflects a general legislative perception that instream flows should be
carefully limited or they may prevent development of water reFor example, although protection of fisheries may be a
sources.
value promoted by non-profit environmental or recreational organizations, such as Trout Unlimited, most states would not allow such an
organization to obtain an instream flow.
Even in Arizona, where instream flow appropriations may be made
by any person in the same manner as other water rights are appropriated, it has been difficult to obtain instream flow rights.'29 As of 1993,
all of the instream flow rights requested in Arizona had been sought in
the name of only three entities: the Arizona Nature Conservancy, the
Bureau of Land Management, and the Tonto National Forest.'3 Because Arizona requires sophisticated scientific analysis to establish, justify and administer the right, an instream flow application is generally
beyond the reach of most private citizens.3
MONT. CODE ANN. § 85-2-316(1) (1997); IDAHO CODE § 42-1502 (1997); OR. REV. STAT.
§ 536.220(2) (a), 537.336 (1997); WASH. REV. CODE § 90.22.010 (Supp. 1998); NEB. REV.
STAT. § 46-2, 108 (1997 & Supp.); UTAH CODE ANN. § 73-3-3(11)(a) (Supp. 1997).
Montana, however, permits transfer of instream flow rights from one authorized reservant to another. SeeMONT. CODEANN. § 85-2-316(13) (1997).
125. SeeALASKA STAT. § 46.15.145(f) (1997) (requiring a review every fifteen years);
MONT. CODE ANN. § 85-2-316(10) (1997) (requiring a review every ten years); NEB.
REV. STAT. § 46-2, 112 (1997 & Supp.) (requiring a review every fifteen years). See also
Aspen Wilderness Workshop v. Colorado Water Conservation Bd., 901 P.2d 1251
(Colo. 1995) (declaring that any attempt to reduce a decreed instream flow requires
notice and an opportunity for public participation and water court approval).
126. See ARiz. REV. STAT. ANN. § 45-157.b (West 1997) (stating that if there are conflicting applications for limited supply, recreation and wildlife uses will rank fourth out
of five); COLO. REV. STAT. § 37-92-102(3) (b) (1997) (stating that instream flows are
subject to undecreed uses existing when instream flow is appropriated); KAN. STAT.
ANN. § 82a-703b(a) (1997) (noting that instream flows reservation may be subordinate
to domestic rights); OR. REV. STAT. § 537.352, 360 (1997) (stating that instream flow
reservations may be subordinate to certain storage projects, municipal uses and hydropower uses).
127.

See, e.g., Stephen D. Mossman, Whiskey is for Drinkin' But Water is for Fightin'

About: A FirstHand Account of Nebraska's Integrated Management of Ground and Surface WaterDebateand Passageof L.B. 108, 30 CREIGHTON L. REV. 67, 88-87 (1996).
128. Id.
129. See, Herb Dishlip, Instream Flow Water Rights: Arizona's Approach, in INSTREAM
FLOW PROTECTION IN THE WEST, supra note 4, at 10-1 (discussing the instream flow
permitting process).
130. Id. at 10-4.
131. Id. at 10-6 to 10-9; see also Mary Lu Harle & Christopher C. Estes, An Assessment
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Alaska appears to provide the greatest opportunity for private citizen involvement in an instream flow program. Its statute permits instream flow reservation by any local, state or federal government
agency, as well as any private person.32 Although an applicant for an
instream flow reservation is required to disclose the method used to
quantify the instream flow request, no particular method must be
used. 33 This flexibility allows public-private partnerships for the protection of instream flows and makes perfect sense in Alaska, a state of
The owner of a remote fishing
extensive waterways and few people.
lodge may well wish to reserve a significant instream appropriation for
the tourists who fly in for a week of fishing.' 35 Similarly, isolated villages which depend on river flows for both fishing and transportation
may need to assure that sufficient water remains to support these activities." 6 Although it is probably difficult for most Alaskans to believe
that there will be sufficient consumptive appropriation from their
streams and rivers to necessitate instream flow reservations, Alaska is in
a unique position to integrate instream flows fully into its prior approsystem, since many of its water resources are not yet appropripriation
3 7
ated.1

PURPOSES OF INSTREAM FLOW APPROPRIATIONS

Limiting the purposes of instream flow appropriations helps to
counter fears of unreasonable restriction on water development.
All states discussed in this article permit instream flow reservations
The use of instream flow
or appropriations to maintain fisheries.'
rights to protect fisheries is comparatively simple. It is intuitively obvious that stream flows in some amount are needed to protect fisheries.
Fishing is a significant part of the tourism industry in most western
states as well as a significant commercial industry in the northwest.
Protection of fisheries is thus perhaps not as controversial as other in-

of Instream Flow Protection in Alaska, in INSTREAM FLOW PROTECTION IN THE WEST, supra
note 4, at 9-1, 9-13 to 9-15 (regarding similar difficulties in Alaska's system).
132. ALASKASTAT. § 46.15.145 (1996).
133. Mary Lu Harle & Christopher C. Estes, An Assessment of Instream Flow Protection in
Alaska, in INSTRFAM FLOW PROTECTION IN THE WEST supranote 4, at 9-6.
134. Id. at 9-1 to 9-3.
135. Id.
136. Id.
137. Id. at 9-3.
138. See ALASKA STAT. § 46.15.145(a) (1996); Arizona (see discussion supra p. 188-89);
CAL. WATER CODE § 1707(a) (West Supp. 1998); COLO. REv. STAT. § 37-92-102(3)
(1997) (while not mentioning protection of fisheries specifically, the Colorado statute
has been applied by the Colorado Water Conservation Board to allow instream flow
appropriation for the protection of fisheries, see discussion supra pp. 184-85); IDAHO
CODE § 42-1501 (1997); KAN. STAT. ANN. § 82a-928(i) (1997); MONT. CODE. ANN. § 852-316 (1997); NEB. REV. STAT. § 46-2, 108 (1993) (Nebraska does not specifically mention fisheries, but presumably they would fall within "recreation" as a designated beneficial use of water. See discussion supra pp. 186-88); OR. REv. STAT. § 537.336(a)
(1997); UTAH CODE ANN. § 73-3-3(11) (1989); WASH. REv. CODE § 90.22.020 (1996 &
Supp. 1998); WYo. STAT. ANN. § 41-3-1001(a) (1997).
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stream values.13 9 Furthermore, scientific evidence can be adduced to
determine appropriate stream flows for the maintenance of fisheries. " °
Although there is ultimately a good deal of judgment and subjectivity
in the determination of minimum flows needed for fisheries, the
methods and conclusions may nevertheless be analyzed and challenged, and, in fact, may be subject to experimentation.
Protection of fish and wildlife habitat, wetlands, and the natural
stream environment are appropriate instream flow purposes in most
states as well."' Instream flows for recreational uses are clearly permitted in Alaska, Arizona, Idaho, Oregon, Washington, Nevada, Kansas,
Nebraska and Utah.' Water quality protection is also specifically allowed in several states.4 3 Finally, transportation and
navigation are ac4
ceptable instream flow uses in Alaska and Idaho."
While water quality and navigation uses may be susceptible of determination if appropriate criteria are developed, recreational and aesthetic values are perhaps harder to establish. An initial determination
of the scope and extent of the value must first be made, and then
found to be acceptable. For example, the permitting agency must determine how much water is actually the minimum necessary to maintain a kayaking course. Similarly, the extent of riparian habitat and
wetlands protection that could be provided by an instream flow leads
to a tangled web. Ecosystems change depending on the distance from
a stream or lake, but the change is often a gradual alteration in the
concentration of particular plant and animal life. Reduction or enhancement of stream flow could affect ecosystems miles from the
stream. What limits should be placed on instream flows for the protection of habitats or natural stream environments? Aesthetic values, of
course, are the most difficult. How does one practically determine
what stream flow is necessary to protect scenic beauty? 5
139. The cautious pace at which instream flow programs have typically proceeded
indicates that even fishery protection cannot be easily undertaken.
140. See, e.g., Herb Dishlip, Instream Flow Water Rights: Arizona's Approach, in INSTREAM
FLOW PROTECTION IN THE WEST, supra note 4, at 10-4 to 10-6 (discussing Arizona's development of instream flow evaluation criteria).
141. SeeALAsKA STAT. § 46.15.145(a) (1997); ARiz. REv. STAT. ANN. § 45-151.A. (West
Supp. 1997); CAL. WATER CODE § 1707(a) (West Supp. 1998); IDAHO CODE § 42-1502
(1997); KAN. STAT. ANN. § 82a-928(i) (1997); MONT. CODE ANN. § 85-2-102(2)(a)
(1997); OR. REv. STAT. § 537.336(1) (1997); UTAH CODE ANN. § 73-3-3(11)(a)(iii)
(Supp. 1997).
142. ALASKA STAT. § 46.15.145(a) (1997); Aiuz. REV. STAT. ANN. § 45-151.A. (West
Supp. 1997); IDAHO CODE § 42-1502 (1997); OR. REv. STAT. § 537.336(3) (1997); WASH.
REV. CODE § 90.22.010 (Supp. 1998); NEv. REV. STAT. § 533.030(2) (1995); KAN. STAT.
ANN. § 82a-928(i) (1997); NEB. REv. STAT. § 46-2, 107, 108 (1997 & Supp.); UTAH CODE
ANN. § 73-3-3(11) (a) (ii) (Supp. 1997).
143. See ALASKA STAT. § 46.15.145(a) (1997); IDAHO CODE § 42-1502 (1997); KAN.
STAT. ANN. § 82a-928(i) (1997); OR. REV. STAT. § 537.336(2) (1997); WASH. REV. CODE
§ 90.22.010 (Supp. 1998).
144. ALASKA STAT. § 46.15.145(a) (1997); IDAHO CODE§ 42-1502 (1997).
145. Both Idaho and Oregon permit instream flows for such purposes. See IDAHO
CODE § 42-1501 (1997) (using the terminology "aesthetic beauty"); OR. REV. STAT. §
537.336(3) (1996) (using the terminology "scenic attractions").
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Another issue that arises when instream flows may be appropriated
for many different purposes is the problem of overlapping reaches. A
determination must be made whether the instream appropriations are
cumulative or additive. Moreover, it is possible that the minimum
stream flow desirable for one use may actually impair another use. For
example, a recreation use might cause inundation of riparian habitat.
As instream flow programs mature, greater guidance will probably
evolve regarding the protection of the various instrean values and
their overall integration into the prior appropriation system.
WATER REQUIREMENTS FOR INSTREAM FLOWS

The western states have generally limited instream flows to that4 6
minimum amount of water necessary to accomplish the purpose.1
This approach reflects the general understanding that water rights
should be limited to the amount that can be beneficially used without
waste. However, some states, such as Wyoming, permit minimum
stream flows to establish or improve fisheries.
Similarly, California
and Utah, both of which allow instream flows only by change of other
water rights, permit such rights to be used to enhance wetlands, fish
and wildlife and recreation (California) ,148 and the natural stream environment (Utah). 49 As discussed above, it can be difficult to quantify
minimum stream flows necessary to protect values such as recreation,
aesthetics, wetlands and riparian habitat.
ADMINISTRATION

In addition to the constraints placed on instream flow rights, state
instream flow programs have encountered obstacles in administration.
Given their generally junior nature and the requirement that, in some
cases, they be subordinated, many have questioned the ability of instream flow rights to actually accomplish their purpose. In the absence of careful administration, such rights may provide little real assistance to fish, wildlife, recreation and other instream values.
It is difficult to keep track of instream flows in order to determine
when they may place a call5 againstjunior water rights. Unlike other
water rights, instream flows are not diverted from a river, so there is often no flume or gauge to measure the amount of the appropriation at
the point of diversion. Since an instream flow extends throughout an
entire stream reach, it is theoretically necessary to measure at least the
146. But see ALASKA STAT. § 46.15.145(a) (1996) (permitting a reservation of "sufficient" water for the specified use). Arizona and Nevada, which permit appropriation
of instream flows like other water rights, will presumably impose "minimum" standards
on instream flow rights, since appropriations may not take more water than they can
beneficially use. SeeARIz. REv. STAT. ANN. § 45-153 (West 1997).
147. Wyo. STAT. ANN. § 41-3-1001(c), (d) (1997).
148. CAL. WATER CODE § 1707(a) (West Supp. 1998).
149. UTAH CODE ANN. § 73-3-3(11)(c) (1989).
150. A call is a request to the administrative authority that junior water rights be curtailed to make water available to the calling senior water right.
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downstream terminus of every stream reach for which a minimum flow
has been obtained. If the gauge indicates that the minimum stream
flow is not being met at the lower end of the reach, a call should be
placed for the needed water. In some cases, it may be necessary to
have measurements made at the beginning of a reach, and perhaps at
the points of junior water right diversions within the reach as well, so
that junior rights can be curtailed in order of priority when the instream flow right calls. It is simply not economically possible for most
state agencies to provide the necessary stream measuring devices, or
the necessary personnel to read them and compile the data.151 Administration of instream flows in most western states is now in its infancy. As satellite monitoring of stream flows and computerized data
collection become more available, there may be real opportunities for
effective administration of instream flows.
ADDITIONAL WAYS TO PROTECT INSTREAM FLOWS
A number of states have discovered ways of protecting instream
flows within the context of other statutory and judicial schemes: 1)
through existing water rights statutes, which require a finding that new
appropriations are in the public interest; 2) through interstate compacts and other statutes which protect entire watersheds; and 3)
through judicial application of the public trust doctrine. Other protections that have been considered include market reallocation and
reduction of waste. Finally, of course, federal statutes and programs
also regulate instream flows.
PUBLIC INTEREST CRITERIA

Some states require an evaluation of the "public welfare" or "public
interest" as part of the approval or adjudication process for every water
right. For example, Alaska's Water Use Act, which did not originally
permit appropriation or reservation of instream flows,'5 2 now considers
sanitary, fish, wildlife, and recreational uses of water to be beneficial
uses, and requires evaluation of public interest criteria when adjudicat-

151. Pursuant to its statutory authority to accept donations of water rights and interests in water rights, see COLO. REV. STAT. § 37-92-102(3) (1997), the Colorado Water
Conservation Board ("CWCB") has approved intergovernmental agreements with two
cities allowing the cities to act as its agent to monitor instream flows in and around the
cities. See Agreement between Colorado Water Conservation Board and the City of
Boulder, July 20, 1990 (as amended by the First Addendum to Agreement dated December 14, 1990), and Intergovernmental Agreement between Colorado Water Conservation Board and City of Aspen, March 10, 1998. It is also developing a pilot program to train and authorize Trout Unlimited members to read and report gauge
readings. The CWCB will then determine when it should place a call for its rights.
These partnerships may assist in overcoming a big hurdle to instream flow enforcement in Colorado: the lack of measuring, monitoring and reporting of stream flows.
152. Mary Lu Harle & Christopher C. Estes, An Assessment of Instream Flow Protection in
Alaska, in INsTREAM FLOW PROTECTION IN THE WEST, supra note 4, at 9-4.
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ing water rights. 5 3 These criteria include "the effect on fish and game
resources and on public recreational opportunities" as well as "the effect on public health.' ' 54 In fact, the Alaska Department of Natural Resources has issued permits under this statutory scheme with requirements that stream flows be maintained for fish and wildlife.
Kansas law similarly requires a finding that a proposed use of water
156
does not "prejudicially and unreasonably affect the public interest.'
Ifthe application is found to prejudicially and unreasonably affect the
public interest, it must be rejected and modified "to conform to the
public interest to the end that the highest public benefit and maximum economical development may result from the use of such water. 51 1 Since the established minimum desirable stream flows are to be
considered in determining whether a proposed use will prejudicially
and unreasonably affect the public interest,' it is not clear whether
additional protection for instream flows is afforded by the public interest criterion. However, the Kansas statutory scheme may permit additional instream flow protection because it allows the Chief Engineer
to require applicants or owners of water rights to adopt and implement conservation plans and practices if he finds that such plans and
practices "will assure public benefit and promote public interest. ' 9
Likewise, New Mexico requires the State Engineer to consider
whether applications for water permits are detrimental to the "public
welfare."' There is no legislative direction and little New Mexico case
law establishing standards for the public welfare evaluation. 6' Without
such guidance, the State Engineer has historically been reluctant to
make policy decisions involving public welfare, such as the type of
growth that should occur in a particular area.162
In Utah, new appropriations can only be made following consideration of anticipated impact on public recreation and the natural
stream environment. 6 3 Nevada also requires a public interest review of
water rights applications. 64 Additionally, in a few cases in the northwest, courts have considered
the public welfare in evaluating water
65
rights applications.

153. Id.; seealsoALAsKASTAT. § 46.15.080(a) (4), (b) (1996).
154. AjAsKA STAT. § 46.15.080(b)(3),(4) (1996).
155. Mary Lu Harle & Christopher C. Estes, An Assessment of Instream Flow Protection in
Alaska, in INSTREAM FLOW PROTECTION IN

THE

WEST, supra note 4, at 9-5.

156. KAN. STAT. ANN. § 82a-711(a) (1997).
157. Id.
158. Id.
159. KAN. STAT. ANN. § 82a-733 (1997).
160. N.M. STAT. ANN. §§ 72-5-6, -7 (1997).
161. Bokum, supra note 109, at 442; Hoffman-Dooley, supra note 109, at 107.
162. Hoffman-Dooley, supra note 109, at 119.
163. UTAH CODEANN. § 73-3-8 (1997).
164. NEv. REv. STAT. § 533.370(3) (1997).
165. Shokal v. Dunn, 707 P.2d 441 (Idaho 1985) (finding that applications for appropriation could be rejected if the proposed appropriation would conflict with the
"local public interest." "Local public interest" was defined as the affairs of the people
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California's water rights permitting scheme is far more sophisticated, and requires consideration of the state water plan and the benefit to be derived from various beneficial uses of water, including,
among other things, preservation and enhancement of fish, wildlife
and recreation, and stream flows.'66
The California state water board has broad authority to protect instream uses in the initial grant of a water permit, in the change of a
permit, and in the regulation of water rights. 167 In order to grant- a
permit, the board must consider the recommendations of the Department of Game and Fish regarding the amount of water required6
for the preservation and enhancement of fish and wildlife resources.11691
It must take such needs, as well as recreational needs, into account.
Water quality must also be considered. 70 This process can have the effect of reserving minimum stream flows because the instream requirements operate to reduce the amount of water available for appropriation. The board may also condition water permits in order "to
develop, conserve and utilize [the water] in the public interest."' 7' The
board typically issues permits with terms and conditions intended to
protect both stream flows and instream uses. 72 Permits may also be
modified to address these issues.' 73
Assessment of the public interest in adjudication of water rights
can be a powerful tool for instream flow protection. However, it is a
problematic tool if adequate criteria for evaluating the public interest
or welfare have not been defined. Administrative officials and even
water judges may be reluctant to establish such criteria on their own.
Public welfare assessments may therefore end up being made on a
case-by-case basis, may be inconsistent, and may not address all appropriate public welfare concerns. Without legislative direction, the
public interest and welfare criteria are likely to emerge from the courts
through the litigation process, rather than through public debate.

in the area directly affected by the proposed use. Id. at 448, citing IDAHO CODE § 421501); Stemple v. Department of Water Resources, 508 P.2d 166 (Wash. 1973) (concluding that water quality should be considered under water resources act policy of
preserving and enhancing natural resources, aesthetic values and public health).
166. CAL. WATER CODE §§ 1256-1258 (West 1997 and West Supp. 1998); see Gregory
A. Thomas, Conserving Aquatic Biodiversity: A Critical Comparison of Legal Tools for AugmentingStreamflows in California,15 STAN. ENV. L.J. 3, 15-18 (1996).
167. Brian E. Gray, A Reconsideration of Instream Appropriation Water Rights in California, in INSTREAM FLOW PROTECTION IN THE WEST, supra note 4.
168. CAL. WATER CODE § 1243 (West Supp. 1998).
169. Id.
170. CAL. WATER CODE § 1258 (West 1997).
171. Id. § 1253.
172. Brian E. Gray, A Reconsideration of Instream Appropriation Water Rights in California, in INSTREAM FLOW PROTECTION IN THE WEST, supra note 4, at 11-4 to 11-5.
173. Id.

Issue 2

STATE INSTREAM FLOWPROGRAMS
OTHER STATE STATUTES AND INTERSTATE COMPACTS

Other state statutes assist in the protection of instream flows as
well. For example, Idaho's Protected River Act allows for the designation of river segments as "natural" or "recreational" which cannot be
dammed or impounded.'7 4 The California Wild and Scenic Rivers Act
requires that designated reaches of certain rivers "be preserved in their
free-flowing state, together with their immediate environments....""'
implemented by prohibiting
As in Idaho, the California 176statute isrcnllaeddt
nld
It was recently amended to include a
damming or impoundment.
provision designed to protect Chinook salmon."
Montana enacted a broad water leasing program7 8 which allows
the Department of Natural Resources and Conservation to acquire water rights to be leased for "any beneficial use."'79 The Department may
appropriate such rights or acquire them from another water rights
holder.'80 While water rights reserved under the instream flow program may not be leased,' the leasing program may apparently be used
to enhance instream flows if the Department acquires other water
rights and leases them for an authorized beneficial use, such as fish
and wildlife or recreation."' Furthermore, a water leasing study, designed to provide data concerning critical stream flows and volumes
needed to preserve fisheries, 83 allows the Department of Fish, Wildlife
and Parks to lease existing water rights for the purpose of maintaining
and enhancing stream flows for the benefit of fisheries in certain eligible stream reaches. 84 Water rights changes to allow leases for instream
flow uses for the benefit of fisheries in the Upper Clark Fork River BaHowever, this statute
sin are also authorized on a temporary basis.
makes clear that sale of an appropriative right to maintain or enhance
stream flows in the Upper Clark basin is not allowed.'8 6
The western states are also parties to interstate compacts which determine the amount of water that must flow from a river's upper basin
state into a lower basin state or states. 87 Generally, the compacts re174. IDAHO CODE § 42-1734A (1997).
175. CAL. PUB. REs. CODE § 5093.50 (1997).
176. CAL. PUB. REs. CODE. § 5093.55(a) (Supp. 1998).
177. Id. § 5093.70(a)(1).
178. MONT. CODEANN. § 85-2-141 (1997).
179. Id. § 85-2141(1), (4).
180. Id. § 85-2-141(2).
181. Id. § 85-2-316.
182. Id. § 85-2-102(2) (a).
183. Id. § 85-2-436(1)(a) (ii).
184. Id. § 85-2-436(2)(b).
185. Id. § 85-2-439(1).
186. Id. § 85-2-439(10).
187. See, e.g., the Kansas-Nebraska Big Blue River Compact, KAN. STAT. ANN. § 82a529 (1997); the California-Nevada Interstate Compact regarding the Truckee, Carson
and Walker Rivers, NEV. REv. STAT. § 538.600 (1995); the Costilla Creek Compact between New Mexico and Colorado, N.M. STAT. ANN. § 72-15-10 (1997); the Rio Grande
Compact between Colorado, New Mexico and Texas, N.M. STAT. ANN. § 72-15-23
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quire measurement of stream flows at particular locations from which
it is determined how much water must be allowed to flow into the
lower basin state or states. These compacts have the effect of regulating instream flows to some extent, although use of reservoirs to assure
proper downstream deliveries can permit stream reaches to be significantly depleted within an upper basin state.
THE PUBLIC TRUST DOCTRINE
An alternative to legislative efforts to protect instream flows is the
public trust doctrine. This doctrine traces its origins to the English
common law, and, beyond that, to Roman law. 8 In this country, the
public trust doctrine was historically applied to require government, as
a trustee for the public, to administer tidal and submerged lands in a
manner that would neither cause the loss of the resource nor substantially impair trust purposes.'8 9 The doctrine was applied to diversions
of water in the landmark California case, National Audubon Society v.
Superior Court.! In this case, commonly known as Mono Lake, the California Supreme Court "revolutionized western water law"'' by concluding that the state holds title to water in trust for the public. 92 Therefore, the California Supreme Court concluded that the state has broad
power to regulate private water rights to protect the public trust.'93
The decision "potentially allowed the state to reallocate
water from
'' 94
private consumptive uses to public instream uses. )
Mono Lake, located 300 miles north of Los Angeles, is a termination point for surface runoff and ground water seepage in a closed hydrologic basin in eastern California.'
A highly saline lake, it was host
to unique ecosystems. 9"' However, the tributaries feeding it were important sources of water for Los Angeles. Over time, the city's massive
diversions caused a significant decline in the lake level.'97 In turn, this
decline increased the salinity of the lake and turned an island into a
peninsula, thus endangering an important gull breeding habitat. 9
This prompted the initial lawsuit.'9

(1997); and the Colorado River Compact among Wyoming, Colorado, Utah, New Mexico, Arizona, Nevada and California, COLO. REV. STAT. § 37-61-101 (1997).
188. Michael C. Blumm & Thea Schwartz, Mono Lake and the Evolving Public Trust
Doctrine in Western Water, 37 ARIz. L. REv. 701, 713 (1995).
189. See Thomas, supra note 166, at 33-37.
190. National Audubon Soc'y v. Department of Water and Power, 658 P.2d 709 (Cal.
1983), cert. denied, 464 U.S. 977 (1983).
191. Gregory S. Weber, Articulating the Public Trust: Text, Near-Text, and Context, 27
ARIz. ST. L.J. 1155 (1995).
192. Id.
193. Id. at 1155.
194. Id.
195. Blumm & Schwartz, supra note 188, at 704.
196. Id.
197. Id. at 705.
198. Id. at 706.
199. Id.
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The Supreme Court of California, finding that the public trust
doctrine applied to water diversions, held that the state did
not have
.
200
authority to convey vested rights that were harmful to trust resources.
In other words, the state acted outside its authority by issuing water
permits allowing so much water to be taken by the Los Angeles Department of Water and Power. 1 The court authorized the state to
grant non-vested rights inconsistent with the public trust, but only after an appropriate benefit analysis. 2 A non-vested right, of course, is
subject to loss, reduction, or modification without compensation."3
Mono Lake required the state water board to reconsider water allocation in the Mono Lake basin and to undertake a study to enable the
board to establish a balance between the needs of the diverters and the
public trust obligations. 4 The effects of this significant decision have
been felt in the state water board's application of the public trust doctrine to specific diversions. °5 The board has taken a broad view of its
power to regulate under the doctrine,0 0 and subsequent California decisions have been generally supportive, though not as daring as Mono
Lake.2 °7 California's water rights system, as noted earlier, considers instream flow values in a number of ways in the adjudication, transfer
and administration of water rights.2 00 Perhaps this integration of instream flow values is the reason California
has declined to allow origi2 9
nal appropriation of instream flows.

The public trust doctrine has found less acceptance in other western states' water rights systems.1 0 Idaho has flirted with the doctrine in
the water rights context. Idaho's local public interest criterion for
evaluating water rights applications was held to be part of the larger
doctrine of the public trust. 21 ' However, Idaho recently held that the
doctrine does not apply to an adjudication of an entire river system. 212
Montana's public trust cases have dealt with access issues, but it has
been argued that these cases recognize the public's right not just to
pass over the water that it owns, but to use it for recreation.
Although commentators have noted that many western states have

200. Id. at 707.
201. Id.
202. Id. at 708.
203. SeeWeber, supra note 191, at 1155.
204. Blumm & Schwartz, supra note 188, at 708.
205. Weber, supra note 191, at 1155.
206. Id. at 1155; 1173-99; 1227-31.
207. Id. at 1164-72; Blumm & Schwartz, supra note 188, at 721-25.
208. SeeThomas, supra note 166.
209. Some commentators, however, feel that California law contains "a number of
imperfect and largely insufficient, mechanisms to protect the freshwater environment
from excessive water diversions." Id. at 15.
210. Weber, supra note 191, at 1172; Blumm & Schwartz, supranote 188, at 726-35.
211. Shokal v. Dunn, 707 P.2d 441, 447 n.2 (Idaho 1985).
212. Idaho Conservation League, Inc. v. Idaho, 911 P.2d 748 (Idaho 1995).
213. Matt Clifford, PreservingStream Flows in Montana through the ConstitutionalPublic
Trust Doctrine:An UnderratedSolution, 16 PUB. LAND L. REv. 117, 128 (1995).

WATER LAW REVIEW

Volume 1

constitutional and statutory grounding for the public trust doctrine (as
well as the common law basis found in Mono Lake) and that those states
have in fact applied the doctrine to traditional state interests in submerged lands, whether the doctrine will be extended to appropriation, administration and transfer of water rights is far from clear. The
western states have historically taken a "hands off' view of government,
and the courts are likely "to view recognition of the trust doctrine in
'
western water law [as] ...unwarranted judicial activism."215

Washington and Colorado are cases in point. The courts of both
states have specifically limited application of the public trust doctrine
in the water rights context. The Washington court, in Rettkowski v. Department of Ecology,2 16 declined to allow regulation of water under the
authority of the public trust doctrine.217 In Colorado, the public trust
issue arose when the Colorado Water Conservation Board ("CWCB")
sought to make a downward modification of a previously-decreed instream flow. 2 8

The Aspen Wilderness Workshop case arose from the

CWCB's decision not to enforce its entire instream flow right on
Snowmass Creek, in the vicinity of the Aspen and Snowmass ski areas. 2'9 This decision had resulted from pressure applied by increasing
development in the area, and the possibility of a computational error
in the data on which the original appropriation was based. 22' The
CWCB was sued by Aspen Wilderness Workshop, which claimed that
the CWCB's decision would result in a permanent relinquishment of
the public's instream flow rights, and that22 1 this could not be done
through an informal administrative process.
The Colorado Supreme Court originally issued an opinion largely
supporting Aspen Wilderness Workshop's position. The opinion included several references to the public trust with which the CWCB's
authority was imbued.22.

However, the final opinion was revised to de-

Instead, the court concluded that "[t] he Conlete these references.
servation Board has a unique statutory fiduciary duty to protect the
public in the administration of its water rights decreed to preserve the
natural environment., 224 This fiduciary duty is derived from Colorado's statutory scheme as a whole for the appropriation of water
rights, and from the CWCB's statutory duty to hold water rights "on

214. Blumm & Schwartz, supra note 188, at 731-35.
215. Id. at 713.
216. Rettkowski v. Department of Ecology, 858 P.2d 232 (Wash. 1993).

217. Id. at 237, 240; seeBlumm & Schwartz, supra note 188, at 730.
218. Aspen Wilderness Workshop v. Colorado Water Conservation Bd., 901 P.2d
1251 (Colo. 1995).
219. Id.
220. Id.
221.

Id.; seeJane E. Lein, Protection of Instream Flows: The Aspen Wilderness Workshop De-

cision, 24 COLO.LAW. 2577 (1995).
222.
in 24
223.
224.

Aspen Wilderness Workshop v. Colorado Water Conservation. Bd., as published

COLO. LAw. 2006 at 2009-10 (1995).
Aspen Wilderness Workshop, 901 P.2d at 1259.
Id. at 1260.
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behalf of the people" and "for the benefit and enjoyment of future
generations. '' 2 The supreme court further held that the CWCB cannot decrease an already decreed instream flow right or enforce less
than all of its appropriation without water court approval. 6 Although
the Colorado Supreme Court was willing to assign "unique statutory
responsibilities" and fiduciary duties to the CWCB, it was clearly unwilling to recognize the public trust doctrine in the water rights context.
While application of the public trust doctrine has allowed extensive protection of instream and riparian values in California, its application in other western states remains uncertain. Imposition of the
public trust doctrine on the appropriation, use, and transfer of water
rights is a high-stakes undertaking, and one that other states may simply not be willing to pursue.
MARKET REALLOCATION

While many western states may be reluctant to allow the public
trust doctrine to dictate water use, market forces may be able to accomplish some protection of instream uses instead. Tourism, including fishing, skiing and water-based recreation activities, is a burgeoning industry in much of the west. Assuring continuous, reliable and
clean water for the tourism industry makes economic sense.
In states like California and Utah, where appropriative rights may
be transferred to instream uses, the economic incentives to do so may
well provide a boost to instream water uses.22 7 As one commentator has
noted, a market-based system has the following "virtue":
[O]f capturing water where it is needed for flow augmentation, instead of wherever in the hydrologic system the regulatory apparatus
intervenes to salvage wasted water (for example, by invoking the pub-

lic trust, by establishing minimum streamflows, or by appropriating
available water for the stream.)

No constitutional issues of uncom-

pensated taking can arise. No political issues regarding the appropriamong competing interests or constituencies will
ate balance
emerge. 228
By contrast, in a state like Colorado, where only the Colorado Water
Conservation Board may hold instream flow rights, it is more difficult
to protect instream uses via the market. Although the CWCB can accept water rights for instream flow purposes, it is rarely in a position
to pay for them. Those engaged in activities which require stream
flows must go through the cumbersome process of donating a senior
water right to the CWCB, overseeing its change to instream flow uses,
225. Id.; COLO. REv. STAT. §§ 37-92-102(3), -103(4) (1997).
226. Aspen Wilderness Workshop, 901 P.2d at 1258.
227. Thomas, supra note 166, at 45-48 (noting that a "market-based water transfer
system would be an improvement over existing regulatory programs because the transfers would be voluntary and remunerated instead of imposed and uncompensated").
228. Id. at 46.
229. COLO. REv. STAT. § 37-92-102(3) (1997).
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and then assuring that the right is administered to protect the in situ
use.230 Moreover, the CWCB may only hold instream water rights "to
protect the natural environment to a reasonable degree. 231 Whether it
can hold such rights for purely recreational uses is not clear.
WATER USE PRACTICES: ELIMINATING WASTE

It has been argued that the elimination of wasteful water use practices would make water available to protect instream flows. 2

12

Most

states' appropriation doctrines require that water be beneficially used
without waste.
However, it is important to determine what wasteful
practices should be curtailed to make more water available. Lining of
ditches or increasing irrigation efficiency can actually affect streamflows adversely if the excess water had historically found its way slowly
back to the stream, with a portion of the return flows occurring late in
the season. Reduction of this waste might make more water available
in the stream during the irrigation season, but might result in less water later in the year, when flows are often at their lowest. Elimination
of waste, in short, is more complicated than it seems. If this approach
is used as a method of protecting instream flows, the precise waste to
be eliminated should be carefully evaluated to determine if the consequences of waste elimination are as anticipated.
FEDERAL STATUTES

While the impact of federal legislation on state instream flows is
significant, it will be mentioned here only briefly.
The Federal Clean Water Act is designed to protect and restore water quality.13 4 The Act requires each state to institute comprehensive

water quality standards establishing water quality goals for all state waters 3 Water quality goals can include water quantity regulation since
"a characteristic of water that is vitally important to the health of
aquatic ecosystems is the adequacy of available stream flows.

' 3

Those

wishing to discharge into the nation's waterways or to construct diversions or dams must typically obtain permits and approvals, which require assurances that water quality will be maintained notwithstanding
230. The City of Boulder, at great cost to its taxpayers, has taken just this approach
to assure a continuous stream flow in Boulder Creek as it passes through the City.
231. COLO. REv. STAT. § 37-92-102(3) (1997).
232. K.A. Russell, Wasting Water in the Northwest: Eliminating Waste as a Way of Restoring
Stream Flows, 27 ENVr'L LAw. 151 (1997); Thomas, supra note 166, at 45-47.
233. In California, for example, the comparable doctrine of reasonable use provides
a tool for maintaining instream flows by enabling the state water board to eliminate
wasteful practices and encourage water conservation. This tool has not been widely
used in California, in part, because it has been narrowly interpreted to avoid requiring
undue expenses. See Thomas, supra note 166, at 25-32.
234. 33 U.S.C. § 1251 (1994 & Supp. 11995).
235. 33 U.S.C. § 1313 (1994); seeJan Laitos, Water Right and Water Quality: Recent Developments, 23 COLO. LAw. 2343 (1994).
236. Public Util. Dist. No. 1 v. Washington Dep't of Ecology, 511 U.S. 700 (1994),
cited in Thomas, supra note 166, at 17-18.
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the proposed change." 7 To maintain this quality, minimum stream
flow requirements are often imposed to assure proper dilution.238
The Endangered Species Act prohibits any person or entity from
"taking" any species designated as endangered or threatened.23 9 Habitat destruction constitutes a taking. 40 The Act also requires designation and protection of habitat critical to the conservation of threatened or endangered species. 41 Finally, recovery plans, which are often
complex, must be developed and implemented to conserve endanspecies.2 2 These plans often include water flow
gered or threatened
43
requirements.2
In addition, other federal statutes require dams to release water to
benefit downstream fisheries.24 The Federal Power Act requires the
Federal Energy Regulatory Commission to consider wildlife conservation before issuing a license to non-federal hydropower dams and faof particular
cilities. This licensing may require the maintenance
245
stream flows to protect fish and wildlife habitats.
Special use permits issued by the Forest Service for such activities
as the operation of ski areas may also contain conditions requiring instream flow maintenance.
Federal legislation imposes requirements above and beyond those
of state instream flow programs. As a practical matter, the states and
the federal government must find ways to integrate their respective instream flow requirements in order to permit both water resource development and protection of instream flow values to proceed.
CONCLUSION
State instream flow programs are surprisingly diverse. They have
evolved to meet the specific instream flow needs perceived in each
state, as constrained by the state's other water use values. Although
some programs have been in existence for over forty years, most are
still new. The full impact of these programs on the protection of rivers, aquatic and riparian habitat, recreation and other instream values,
as well as on the development of consumptive water resources, is not
fully known. As the population in the west continues to grow and water use shifts to new purposes, state instream flow programs will continue to be an important factor shaping future decision making.
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